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7KH FRPPHQWDU\ WR 8�6�6�*� � �.��� SURYLGHV�

7KH &RPPLVVLRQ GRHV QRW IRUHFORVH WKH SRVVLELOLW\ RI DQ
H[WUDRUGLQDU\ FDVH WKDW� EHFDXVH RI D FRPELQDWLRQ RI VXFK
FKDUDFWHULVWLFV RU FLUFXPVWDQFHV >QRW RUGLQDULO\ UHOHYDQW WR D
GHSDUWXUH@� GLIIHUV VLJQLILFDQWO\ IURP WKH µKHDUWODQG¶ FDVHV
FRYHUHG E\ WKH JXLGHOLQHV LQ D ZD\ WKDW LV LPSRUWDQW WR WKH
VWDWXWRU\ SXUSRVHV RI VHQWHQFLQJ� HYHQ WKRXJK QRQH RI WKH
FKDUDFWHULVWLFV RU FLUFXPVWDQFHV LQGLYLGXDOO\ GLVWLQJXLVKHV WKH
FDVH� +RZHYHU� WKH &RPPLVVLRQ EHOLHYHV WKDW VXFK FDVHV ZLOO EH
H[WUHPHO\ UDUH�

�
$ VHQWHQFLQJ FRXUW PD\ JUDQW D GHIHQGDQW SUREDWLRQ XQGHU � �%����

:LWKRXW WKLV GHSDUWXUH� DW WKH WLPH RI KLV VHQWHQFH� 6DELQRZDV DW OHYHO ���
*LYHQ RXU ILQGLQJV WKDW 6DELQR ZDV QRW HQWLWOHG WR D UHGXFWLRQ LQ RIIHQVH
OHYHO IRU PLQRU UROH DQG VKRXOG KDYH KDG KLV RIIHQVH OHYHO HQKDQFHG IRU
VRSKLVWLFDWHGPHDQV� 6DELQR¶V RIIHQVH OHYHO LV �� ZLWKRXW WKH GHSDUWXUH DW
LVVXH�
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7KH 6XSUHPH &RXUW VWDWHG�
2Q LWV IDFH� VXEVHFWLRQ �)� H[FOXGHV ³>D@Q\ SHULRG RI GHOD\´
FDXVHG E\ ³DQ\ SUHWULDO PRWLRQ�´ ³IURP WKH ILOLQJ RI WKH PRWLRQ
WKURXJK WKH FRQFOXVLRQ RI WKH KHDULQJ�´ 7KH SODLQ WHUPV RI WKH
VWDWXWH DSSHDU WR H[FOXGH DOO WLPH EHWZHHQ WKH ILOLQJ RI DQG WKH
KHDULQJ RQ D PRWLRQ ZKHWKHU WKDW KHDULQJ ZDV SURPSW RU QRW�
0RUHRYHU� VXEVHFWLRQ �)� GRHV QRW UHTXLUH WKDW D SHULRG RI GHOD\
EH ³UHDVRQDEOH´ WR EH H[FOXGHG� DOWKRXJK&RQJUHVV FOHDUO\ NQHZ

KRZ WR OLPLW DQ H[FOXVLRQ� LQ � �����K����� &RQJUHVV SURYLGHG

IRU H[FOXVLRQ RI D ³UHDVRQDEOH SHULRG RI GHOD\ ZKHQ WKH

GHIHQGDQW LV MRLQHG IRU WULDO ZLWK D FRGHIHQGDQW DV WR ZKRP WKH

WLPH IRU WULDO KDV QRW UXQ DQG QR PRWLRQ IRU VHYHUDQFH KDV EHHQ

JUDQWHG�´ $SDUW IURP WKLV VLQJOH LQVWDQFH� HYHU\ RWKHU SURYLVLRQ

LQ � �����K� SURYLGHV IRU H[FOXVLRQ RI ³DQ\ SHULRG RI GHOD\�´

,G� DW �������
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HQKDQFHPHQW IRU ³VRSKLVWLFDWHG PHDQV´ LQ WKH ���� HGLWLRQ RI WKH

6HQWHQFLQJ *XLGHOLQHV LV ³HVVHQWLDOO\ HTXLYDOHQW´ WR WKH ODQJXDJH RI WKH

HQKDQFHPHQW IRU ³VRSKLVWLFDWHG HQKDQFHPHQW�´ 8�6�6�*� 6XSSOHPHQW WR
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7KH SUH�VHQWHQFH UHSRUW DQG WKH JRYHUQPHQW¶V EULHI� KRZHYHU� UHIHU

WR VRSKLVWLFDWHG PHDQV� DQG WKH JRYHUQPHQW¶V EULHI FLWHV WR WKH ����

HGLWLRQ RI WKH *XLGHOLQHV PDQXDO LQ GLVFXVVLQJ WKLV LVVXH� 7KH 6HQWHQFLQJ

*XLGHOLQHV ³LQ HIIHFW RQ WKH GDWH WKDW WKH GHIHQGDQW LV VHQWHQFHG´ DUH

DSSOLHG� 8�6�6�*� � �%����� 7KHUHIRUH� WKH ���� HGLWLRQ RI WKH

6HQWHQFLQJ *XLGHOLQHV LV DSSOLFDEOH�
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7KH 6WHZDUWV UHO\ XSRQ WZR 1LQWK &LUFXLW FDVHV WR VXSSRUW WKHLU

DUJXPHQW WKDW DFWXDOO\ FRQWUDGLFW WKHLU SRVLWLRQ� ,Q 8QLWHG 6WDWHV Y�

7URHVFKHU� �� )��G ��� ��WK &LU� ������ WKH FRXUW GHFOLQHG WR DGGUHVV WKH
FODLP� ZH ³QHHG QRW FRQVLGHU KRZ RU LQ ZKDW PDQQHU WKH )LIWK
$PHQGPHQW PD\ EH LQYRNHG DV D GHIHQVH WR D SURVHFXWLRQ IRU IDLOXUH WR
ILOH WD[ UHWXUQV�´ ,G� DW ��� Q� � �FLWLQJ 6XOOLYDQ� ��� 8�6� DW �������
8QLWHG 6WDWHV Y� 5HQGDKO� ��� )��G ���� ��� ��WK &LU� ������� ,Q5HQGDKO�
WKH FRXUW H[SOLFLWO\ FRXQWHUHG WKH 6WHZDUWV¶ DUJXPHQW LQ WKH IROORZLQJ
GLVFXVVLRQ�

,Q 8QLWHG 6WDWHV Y� &DUOVRQ� ��� )��G ��� ��WK &LU� ������ WKH
GHIHQGDQW KDG ILOHG D IDOVH :�� IRUP FODLPLQJ QLQHW\�QLQH
ZLWKKROGLQJ H[HPSWLRQV� DQG WKHQ GLG QRW ILOH D UHWXUQ� $V
GHIHQVH WR D FKDUJH RI ZLOOIXO IDLOXUH WR ILOH D UHWXUQ� &DUOVRQ
FODLPHG WKDW ILOLQJ D UHWXUQ ZRXOG KDYH LQFULPLQDWHG KLP IRU
KDYLQJ SUHYLRXVO\ ILOHG WKH IDOVH ZLWKKROGLQJ IRUP� 7KH FRXUW
IRXQG WKDW &DUOVRQ ZRXOG LQGHHG KDYH LQFULPLQDWHG KLPVHOI KDG
KH ILOHG D UHWXUQ� ��� )��G DW ���� 1HYHUWKHOHVV� LW FRQFOXGHG
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WKDW &DUOVRQ KDG QRW YDOLGO\ LQYRNHG WKH SULYLOHJH� 7KH FRXUW
QRWHG WKDW LQ FDVHV ZKHUH WKH SULYLOHJH LV LQYRNHG WR DYRLG
LQFULPLQDWLRQ IRU SDVW WD[ FULPHV� WKH SULYLOHJH DJDLQVW
VHOI�LQFULPLQDWLRQ FRPHV LQ FRQIOLFW ZLWK WKH �QHHG IRU SXEOLF
UHYHQXH FROOHFWLRQ E\ D SURFHVV QHFHVVDULO\ UHOLDQW RQ
VHOI�UHSRUWLQJ�� ��� )��G DW ���� ,Q VXFK FDVHV� WKH FRXUW PXVW
EDODQFH WKHVH WZR LQWHUHVWV� ,Q&DUOVRQ� WKH FRXUW FRQFOXGHG WKDW
WKH SXEOLF LQWHUHVW LQ UDLVLQJ UHYHQXH RXWZHLJKHG &DUOVRQ
V )LIWK
$PHQGPHQW LQWHUHVWV� 7ZR IDFWRUV ZHUH VLJQLILFDQW LQ WKH
GHFLVLRQ� )LUVW� &DUOVRQ KDG XVHG WKH SULYLOHJH DV SDUW RI D
VFKHPH WR DYRLG SD\PHQW RI WD[HV��KLV VXEPLVVLRQ RI D IDOVH:��
IRUP ZDV FRQFHDOHG E\ KLV IDLOXUH WR ILOH D UHWXUQ� ZKLFK DOVR
HQDEOHG KLP WR FRQFHDO KLV RYHUDOO WD[ OLDELOLWLHV� 6HFRQG� WKH
UHTXLUHPHQW RI ILOLQJ DQ DQQXDO WD[ UHWXUQ LV GLUHFWHG DW UHYHQXH
FROOHFWLRQ� QRW FULPLQDO SURVHFXWLRQ� WKH TXHVWLRQV LQ WKH UHWXUQ
DUH QHXWUDO DQG GLUHFWHG DW WKH SXEOLF DW ODUJH�
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